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INTRODUCTION 
 
  
 
The ability for any party to have all or part of a claim decided by way of a summary judgment 

motion has existed in Ontario since 1985. Traditionally, summary judgment rules were 

interpreted very narrowly and were only available to weed out claims (or defences) that had no 

chance of success.  

 

In 2010, the Rules relating to summary judgment in Ontario were amended. The purpose of the 

amendments was to make summary judgment a more useful, efficient and available procedure 

for resolving civil disputes by providing judges hearing such motions with greater fact finding 

powers and more discretion.  

 

In 2014, the Supreme Court of Canada released its decision in Hryniak v. Maulden, 2014 S.C.C. 

7 [2014] 1.S.C.R. 87, which interpreted these new amendments. Justice Karakatsanis, writing 

for the court, stated that civil trials had become too expensive and too protracted for the average 

litigant. This reality threatened both access to justice and the development of the common law. 

In order to address this problem, a cultural shift was required in order to create an environment 

promoting timely and affordable access to justice. Justice Karakatsanis concluded that summary 

judgment motions and, in particular, the Ontario amendments to the summary judgment rules 

provided such an opportunity. Accordingly, the amendments were to be interpreted broadly, 

favouring proportionality and fair access to the affordable, timely and just adjudication of claims. 

 

This paper will review the role of summary judgment in Personal Injury litigation in light of the 

2010 amendments and the Supreme Court’s decision in Hryniak.  
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The 2010 Amendments to Rule 20 of the Ontario Rules of Civil Procedure 

The 2010 amendments changed the test for summary judgment from asking whether a case 

presents “a genuine issue for trial” to asking whether there is a “genuine issue requiring a trial” 

[Hryniak para. 43]. 

 

The fundamental shift in thinking is that trials are no longer viewed as a matter of right. If a civil 

claim can be more appropriately disposed of by way of summary judgment, then the court 

should follow the summary judgment procedures. More importantly, summary judgment motions 

must be accepted as an equally legitimate form of adjudication as the traditional trial. As Justice 

Karakatsanis stated: 

 

There is growing support for alternative adjudication of disputes and a developing 
consensus that the traditional balance struck by extensive pre-trial processes and the 
conventional trial no longer reflects the modern reality and needs to be re-adjusted. A 
proper balance requires simplified and proportionate procedures for adjudication, and 
impacts the role of counsel and judges. This balance must recognize that a process 
can be fair and just, without the expense and delay of a trial, and that alternative 
models of adjudication are no less legitimate than the conventional trial [Hryniak para. 
27]. 

 

Justice Karakatsanis then set out the procedure for a judge to follow in deciding a summary 

judgment motion under the new amendments to Rule 20. The Rule reads as follows: 

 

20.04 (2) The court shall grant summary judgment if,  
 
 (a) the court is satisfied that there is no genuine issue requiring 
                      a trial with respect to a claim or defence; or 
 
 (b) the parties agree to have all or part of the claim determined  
                       by a summary judgment and the court is satisfied that it  
                       is appropriate to grant a summary judgment.  
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There will be no genuine issue requiring a trial when the judge is able to reach a fair and just 

determination on the merits on a motion for summary judgment. This will be the case when the 

process: 

1. allows the judge to make the necessary findings of fact,  

2. allows the judge to apply the law to the facts, and 

3. is a proportionate, more expeditious and less expensive means to achieve a just 
result [Hryniak para. 49]. 

 

Where a judge hearing a motion is unable to decide on the documentary record that there is no 

genuine issue requiring a trial, then a judge may look to the new and enhanced fact finding 

powers under Rule 20 which read as follows:  

Rule 20.04 (2.1) In determining under clause (2)(a) whether there is a 
genuine issue requiring a trial, the court shall consider the evidence 
submitted by the parties and, if the determination is being made by a 
judge, the judge may exercise any of the following powers for the 
purpose, unless it is in the interest of justice for such powers to be 
exercised only at a trial: 
 
1. Weighing the evidence 
2. Evaluating the credibility of a deponent 
3. Drawing any reasonable inference from the evidence.  
 
Rule 20.04 (2.2) A judge may, for the purposes of exercising any of the 
powers set out in subrule (2.1), order that oral evidence be presented by 
one or more parties, with or without time limits on its presentation.  

 

It is under this part of Rule 20.04 that the court may now conduct a “mini trial” on an issue if the 

court believes that it is the interest of justice to do so [Hryniak para. 66]. 

 

While summary judgment must be granted if there is no genuine issue requiring a trial, the 

decision to use either the expanded fact-finding powers or to call oral evidence is discretionary 

[Hryniak para. 68]. 
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Lastly, if the judge is of the view that these further enhanced fact finding tools will not produce a 

better or more proportionate result than proceeding to trial, then the case must be tried in the 

traditional manner. However, by inquiring first as to whether the use of the powers under Rule 

20.04(2.1) will allow the dispute to be resolved by way of summary judgment, before asking 

whether the interest of justice requires that those powers be exercised only at trial, emphasizes 

that these powers are presumptively available, rather than exceptional, in line with the goal of 

proportionate, cost-effective and timely dispute resolution [Hryniak para. 67]. 

 

SUMMARY JUDGMENT IN THE CONTEXT OF PERSONAL INJURY LITIGATION 

 

Despite the expanded powers under the amendments, summary judgment motions are still not 

meant to be full blown trials. An appropriate issue needs to be fairly discrete and the 

adjudication of that issue at an early stage would need to provide a demonstrable advantage 

over proceeding to trial given the goal of proportionate, cost-effective and timely dispute 

resolution. 

 

For this reason, the assessment of damages in most personal injury claims remains an 

unsuitable issue for summary judgement. An assessment of damages typically requires 

considerable oral evidence from the plaintiffs and from lay and expert witnesses and would not 

provide an obvious advantage over a traditional trial. The issues in personal injury litigation 

which are appropriate typically include the following: 

 

Liability in certain motor vehicle accident cases 

Clearly, rear end collision cases are appropriate for summary judgment given the presumption 

of liability against the vehicle traveling from behind. Swain v. Gorman, 2014 ONSC 4686 is a 

good example as this case involved conflicting evidence that would have been sufficient to 
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defeat a summary judgment motion prior to the 2010 amendments. In this case, Justice Healy 

found that she could not decide the case simply on the documentary record given the conflicting 

evidence but was able to decide the case by utilizing the fact finding powers under subrule (2.1) 

and decided in favour of the moving party defendant. See also Nadeau v. Peters, 2015 ONSC 

4419. 

 

Liability in certain trip/slip and fall cases 

The decision in Nandlal v. Toronto Transit Commission, 2014 ONSC 4760, remains an 

interesting case as summary judgment was granted on the issue of liability based on the 

evidence (or lack thereof) before the court. In this case, the plaintiff sued the TTC as occupier of 

premises alleging she slipped and fell as a result of debris on the stairs of a subway station. The 

defendant brought a motion for summary judgment to dismiss the claim on the basis that the 

plaintiff had not produced any evidence substantiating the existence of debris or other disrepair. 

The defendant also demonstrated that it had in place a reasonable system to keep the premises 

safe. The judge held that the plaintiff had failed to establish that there was a genuine issue 

requiring a trial and dismissed the action. 

 

Limitation periods 

Motions brought by defendants to dismiss a plaintiff’s claim based on the failure to give notice 

within a prescribed time period or commence an action within a limitation period have been 

successful.  See for example Bourassa v. Temiskaming Shores (City), 2016 ONSC 1211 and 

Miaskowski (litigation Guardian of) v. Persaud, 2015 ONCA 758 respectively. 

 

A more interesting case involving a limitation period decided in favour of the plaintiff is Landrie 

v. Congregation of the Most Holy Redeemer, 2014 ONSC 4008. In this case, the defendant 

brought a summary judgment motion to dismiss the plaintiff’s claim for not being brought within 
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the required limitation period. The motions judge, after hearing the motion, decided that the 

action had been issued within the limitation period and granted summary judgment in favour of 

the plaintiff in that regard (as opposed to simply dismissing the motion) so that the limitation 

defence was no longer available to the defendant. 

 

Discoverability issues 

A number of cases involving the discoverability issue of the Bill 198 threshold have been the 

subject of recent summary judgment motions with different results. Of note is the decision in 

Zhu v. Matadar, 2015 ONSC 178. In this case, the defendant brought a motion for summary 

judgment to dismiss the plaintiff’s claim based on a limitation period defence. The plaintiff 

responded that the “threshold” claim was not “discovered” until a later date and therefore within 

the limitation period. The court granted partial summary judgment in favour of the plaintiff (as 

opposed to dismissing the motion) and sent the matter on to trial for an adjudication of the 

remaining issues. 

 

Signed Releases of Liability 

In Arif v. Li, 2016 ONSC 4579, a plaintiff suffered personal injuries while rock climbing. The 

plaintiff brought an action against the operator of the rock climbing course. The plaintiff had 

signed 2 releases prior to participating in the course. The defendant brought a motion for 

summary judgement to dismiss the plaintiff’s action based on these releases. The court found 

that there was no genuine issue requiring a trial. The releases barred the plaintiff’s claim and 

the action was dismissed. 

 

The Decisions in Anjum v. Doe  - A guide to Summary Judgment Motions  

No article on summary judgement motions post Hryniak would be complete without reference to 

the two decisions in Anjum v. Doe, 2015 ONSC 5501 and 2016 ONSC 7784. In this case the 
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plaintiff claimed that he had been involved in a motor vehicle accident with an unidentified driver 

and brought a claim against his own insurance policy under the UIM coverage and the 

OPCF44R endorsement. The case involved potentially catastrophic injuries and the length of 

trial required to adjudicate both liability and damages promised to be lengthy. The defendant 

insurer brought a summary judgement motion to dismiss the plaintiff’s claim on the basis that 

the available evidence did support the involvement of an unidentified driver. 

 

The parties initially attended before Justice Myers in August of 2015 for directions as to the 

procedure for the motion. Justice Myers released a 13 page decision setting out in detail the 

applicable law for both summary judgment motions generally and the specific procedures 

available to litigants. Justice Myers then set out 10 specific directions as to how that motion was 

to be conducted including setting aside 3 days for the hearing of oral evidence from the plaintiff, 

a number of lay witnesses and 4 experts. Essentially, Justice Myers ordered a mini-trial on the 

issue of liability as contemplated by Rule 20.04 (2.2) and the decision in Hryniak.  

 

The motion took place over 3 days in November of 2016 before Justice Cavanagh who 

delivered judgment in favour of the plaintiff on December 12 2016. This 22 page decision again 

reviews the law for summary judgment motions post Hryniak and provides lengthy reasons 

based on the evidence heard at the motion. It was clear that issues of credibility were a major 

factor for the judge to overcome and this was dealt with by having key witnesses give oral 

testimony in court.  

 

This case appears to be exactly what Justice Karakatsanis envisioned in her reasons in Hryniak 

in so far as this motion for summary judgment clearly replaced what would have been a full 

blown trial prior to the 2010 amendments. Had the defendant been successful, the savings in 

time and legal expense would have been obvious. However, given that the decision favoured 
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the plaintiff, the action must now continue and potentially continue to trial making the benefit of 

summary judgment in this case less obvious. It may be that now that the contentious issue of 

liability is resolved, the parties will be in a better position to settle. At the time of the writing of 

this paper it is unknown whether the defendant intends to appeal. 

 

How to Bring a Summary Judgment Motion in Toronto? 

In Toronto, summary judgment motions are booked through the Civil Practice Court (CPC) and 

in accordance with Part I (D) of the Consolidated Practice Direction for Civil Actions, 

Applications, Motions and Procedural Matters in the Toronto Region (Effective July 1, 2015). 

The expressed purpose of CPC is to make judicial case management available to summary 

judgment and other long motions [Anjum v. Doe 2015 ONSC 5501].  

 

A party wishing to book a summary judgment motion must appear before a judge at the CPC 

who can, at that point, give directions as to how the summary judgment motion will be heard 

and whether or not oral evidence should be presented.  

 

It is suggested that in order to make the most of the CPC, the moving party should serve its 

Notice of Motion on all interested parties prior to attending. It is also a good idea to ensure that 

all parties who will be participating in the summary judgment motion attend at the CPC so that a 

Judge will have a greater understanding of what might be required at the motion.  

 

Evidence and Factums 

Rule 20 still requires that the parties put their “best foot forward”. In fact, a judge is to assume 

that the parties have put all of the available evidence before the court at the hearing of the 

motion [see Sweda Farms v. Egg Farmers of Ontario, 2014 ONSC 1200 at para 33]. The 

evidence before the court may come in the following forms: 
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 Affidavits  

 Exhibits to affidavits 

 Cross-examination transcripts  

 Discovery transcripts  

 Oral evidence.  

 

Affidavits  

Motions for summary judgment require that the affidavit be in the name of the parties. A 

solicitor’s affidavit may be rejected entirely or may result in the court drawing an adverse 

inference. 

 

Exhibits 

Where an exhibit is an expert’s report, the expert’s testimony should be given by way of an 

affidavit. Although technically possible, attaching an expert’s report as an exhibit to a party’s 

affidavit may result in the court drawing an adverse inference.  

 

Cross-examination Transcripts  

Care must be taken in planning the timing of the motion to ensure that affidavits are produced 

with sufficient time to allow for both cross-examinations on the affidavits and the preparation of 

transcripts from those cross-examinations. Under Rule 39.02(2) no further affidavits can be filed 

by a party without leave once cross-examinations have been performed.  

 

Discovery Transcripts  

Pursuant to Rule 39.04 (2), a party may not rely on its own discovery transcript. 
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Oral Evidence  

Oral evidence is only permitted with leave of the court pursuant to Rule 20.04 (2.2). 

 

Factums 

Pursuant to Rule 20.03 (1), each party must serve a factum consisting of a concise argument 

stating the facts and law relied on by the party. 

 

Other Considerations  

Jury Notice  

A party’s right to a jury will not defeat a summary judgment motion but may be taken into 

consideration. [see Anjum v. Doe 2015 ONSC 5501 at para. 20]. 

 

Failed Motions and Costs 

A failed summary judgment motion can create the unintended consequence of both greater 

delay and expense. This was noted by Justice Karakatsanis in Hryniak at paragraph 74 of her 

decision. As such, both counsel and the court must be mindful of this potential and carefully 

consider both the appropriateness of the motion and the procedure by which it is to be heard. 

Outside of Toronto, counsel can seek early judicial involvement in the motion through Rule 1.05 

which allows for a motion for directions, to manage the time and cost of the summary judgement 

motion [Hryniak para. 70]. 

 

Lastly, a failed summary judgment motion may still be of benefit by making use of Rule 20.05(1) 

and (2) which provides in part the following: 
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20.05 (1) Where summary judgment is refused or is granted only in part, the court 
may make an order specifying what material facts are not in dispute and defining the 
issues to be tried, and order that the action proceed to trial expeditiously. 
 
(2) If an action is ordered to proceed to trial under subrule (1), the court may give 
such directions or impose such terms as are just… 

 

Failed summary judgment motions used to attract costs on a substantial indemnity scale. The 

new Rules (Rule 20.06) states that substantial indemnity costs are only to be awarded if the 

motion was brought in bad faith or was unreasonable. Otherwise, costs are to be awarded on a 

partial indemnity scale. 

 

CONCLUSION 

 

Summary Judgment motions can no longer be considered as an exceptional remedy to weed 

out unmeritorious cases. Following the Supreme Court’s reasons in Hryniak, such motions are 

now to be used by both litigants and the courts as an alternative and “equally legitimate” form of 

adjudication.  

 

The role of the enhanced summary judgment rules in personal injury litigation is still very much 

developing. While issues such as the assessment of damages remain unsuitable for early 

adjudication, other issues, particularly those pertaining to liability, have been received 

favourably by the courts. 

 

While most motions for summary judgment are brought by defendants seeking to dismiss the 

action against them, it is quite obvious that the court are willing to decide issues in favour of 

plaintiffs as well. This is especially true with respect to limitation defences where the courts have 

actually granted judgments in favour of the responding parties to a motion so that issue need 

not be litigated again at trial.  
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The decisions to date suggest that the courts appear more willing to embrace the use of 

summary judgement in personal injury litigation than they did prior to the 2010 amendments, 

favouring proportionality and fair access to affordable and timely adjudication. Accordingly, there 

is now very good reason for those who practice in this field to add summary judgment motions 

to the list of dispute resolution options available to clients.  


