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DECISION 

 

ISSUE 

[1] The Appellant requested a hearing  because they disagree with the Director's 

October 5, 2021 decision that they were not a person with a disability, as defined under the 

Act. 

DECISION 

[2] The Tribunal is satisfied that the Appellant is a person with a disability within the 

meaning of section 4(1) of the Act. 
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REASONS  

Applicable Law  

[3] To qualify as a person with a disability, a person must meet the following criteria set 

out in the law: 

4. (1) A person is a person with a disability for the purposes of this Part if, 

(a) the person has a substantial physical or mental impairment that is 
continuous or recurrent and expected to last one year or more; 

(b) the direct and cumulative effect of the impairment on the person’s ability to 
attend to his or her personal care, function in the community and function in a 
workplace, results in a substantial restriction in one or more of these activities 
of daily living; and 

(c) the impairment and its likely duration and the restriction in the person's 
activities of daily living have been verified by a person with the prescribed 
qualifications. 

Verification of Impairments, Duration and Restrictions 

[4] The Tribunal considered the following conditions in this appeal: fibromyalgia, 

degenerative disc disease, anxiety with low mood, as well as osteoarthritis of the lumber 

spine, neck, and knees. 

[5] The Tribunal is satisfied the Appellant's conditions gave rise to verified impairments 

including: generalized pain in neck, shoulders, arms, and back, and reduced range of 

motion due to pain, fatigue, pain, decreased strength to arms, low motivation, difficulty 

concentrating, poor pain tolerance. 

[6] The Tribunal is satisfied the impairments were properly verified by a person with the 

prescribed qualifications and verified to be continuous or recurrent and expected to last one 

year or more.  

[7] The Tribunal is satisfied the verified impairments also gave rise to those restrictions 

verified in the medical evidence including: unable to sustain significant physical activity (i.e. 

heavy lifting, walking, etc) for prolonged periods of time, cannot walk > 3 blocks, difficulty 

concentrating for long periods of time, reduced physical activity tolerance, and dropping 

things/difficulty with grip. 
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Substantial Impairments and Restrictions 

[8] In addition to the requirement for proper verification, in order to be found to be a 

“person with a disability” under subsection 4(1) of the Act, an Appellant must satisfy the 

Tribunal that he or she had a physical or mental impairment that met the threshold of 

substantial, and that the direct and cumulative effect of the impairment resulted in a 

substantial restriction in his or her ability to attend to personal care, function in the 

community, or function in a workplace, at the time of the Director’s decision.  The legislation 

requires the Appellant to meet both of these thresholds of “substantial” in order to be 

determined to be a “person with a disability.” 

Substantial Impairments 

[9] With respect to the definition of "person with a disability" guidance has been provided 

by the Ontario Court of Appeal in Gray v. Director, Ontario Disability Support Program 

(2002), 59 O.R. (3d) 364 (C.A.).  In this case the Court dealt with the important issue of the 

appropriate determination of substantial impairment within the meaning of s. 4(1) of the Act. 

[10] The Court held that "compared with its predecessor and with similar federal 

legislation, it would appear that the current definition of 'person with a disability' in the 

ODSPA was intended to encompass a broader segment of society and to provide 

assistance to persons with significant but not severe long-term functional barriers". The 

Court also held that when interpreting the word "substantial" in s.4 (1)(a) of the Act "the word 

should be given a flexible meaning related to the varying circumstances of each individual 

case in a manner consistent with the purposes of the Act." 

[11] The Court of Appeal in Crane v. Ontario (Disability Support Program) (2006), 278 

D.L.R. (4th) 374, stated that s.4(1) presents three separate tests that require separate 

analysis and answers.  The onus is on the Appellant to establish all three factors. However, 

the Court went on to say that in some cases, not all, there can be an overlap of evidence 

relevant to the factors in paragraphs (a) and (b) of s.4(1).  This is because although the 

concept of impairment is anchored in medicine, the determination of whether an impairment 

is substantial will require consideration of the whole person, including a person’s ability to 

function in the domains of personal care, community and workplace.  
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[12] The Tribunal is satisfied from the record that on a balance of probabilities the 

Director’s decision was wrong. 

[13] In making this decision, the Tribunal considered the oral and medical evidence 

relating to the Appellant psychological symptoms which contributed to her condition at the 

time though it was evident that the Appellant's cumulative pain was the more significant in 

issue.  

[14] The Tribunal found the combination of oral and medical evidence persuasive. The 

medical evidence, for example, established the Appellant had multiple conditions 

(fibromyalgia, degenerative disc disease, osteoarthritis) which cause pain, reduced range of 

motion, and fatigue. This cumulative pain necessitated recommendations for treatment 

including physical therapy, aqua therapy, various diagnostic imaging, ongoing treatment by 

a pain clinic, and assessment by a rheumatologist. Her application indicates she was 

prescribed multiple medications, and ongoing nerve block injections. The oral evidence 

established that many oral medications had been either ineffective or caused negative side-

effects leaving the Appellant to rely on over-the-counter drugs, and biweekly nerve block 

injections. The Tribunal reasons the Appellant's cumulative pain was likely significant to 

have warranted the range and degree of treatment and professional medical attention.  

[15] Her family doctor’s evidence also confirms the Appellant continued to experience 

persistent pain despite treatments, and “years” of nerve block injections only provided 

temporary pain relief. Her family doctor’s notations indicate the Appellant tried to continue 

meaningful employment but had to give up her career due to worsening symptoms and lack 

of response to medications. Additionally, the medical evidence in R1 establishes the 

Appellant's access to treatments was limited by affordability, and the less than significant 

efficacy of treatments seems to have been offset by the negative side-effects including 

increased fatigue, increased pain arising from injections. 

[16] While the medical evidence in A1 was largely either aged or significantly post-dated 

the time of the Director's decision, this evidence offered some relevant insights into 

treatments that were tried especially for the Appellant's pain. This was helpful given her 

difficulties with recall regard treatment details. It seems from the various reports in A1 that 
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the Appellant has tried a significant number of different medications ranging from opiates to 

anti-inflammatories to other analgesic medications including for neuropathic pain. It appears 

these are stopped either due to affordability or negative side-effects.  Such evidence 

suggested to the Tribunal that the Appellant has tried for many years to get her pain under 

control using pharmacology but unsuccessfully. 

[17] The above are some examples of evidence which swayed the Tribunal to find the 

Director’s decision was likely wrong. However, with regard to the question of medical review 

date, the Tribunal was not persuaded to set any longer than a brief period before a medical 

review is required. This is because A1 evidence filed includes an April 2022 report 

confirming the Appellant’s more recent treatments are effective in significantly reducing the 

level of her impairments: the Appellant “continue[d] to benefit from nerve blocks” for pain; 

her pain was reduced to a “4/10 after nerve blocks”; the Appellant “reports sleep is good” 

while taking CBD oil; the Appellant reported her “mood is good and improving with new 

medications”; and there are no side effects or complications from treatments.  

[18] The Tribunal was satisfied from the evidence that at the time of the Director's 

decision the Appellant's impairments, if considered cumulatively, did meet the threshold of 

substantial. 

Substantial Restrictions 

[19] The remaining issue for the Tribunal is whether these substantial impairments, 

considered cumulatively, result in substantial restrictions in one or more activities of daily 

living - that is the ability to function in the community, the workplace or attend to personal 

care. In Director, Ontario Disability Support Program v. Gallier, [2000]101 A.C.W.S. (3d) 642 

the Court ruled that in considering whether an Appellant is substantially restricted in activities 

of daily living the Tribunal is "entitled to consider the applicant in the context of her own 

situation…The test is not whether any person with these impairments and restrictions met 

the criteria, but whether this person met the criteria." 

[20] The Tribunal found from all the evidence on record that on the balance of 

probabilities the Appellant's ability to function in a workplace was, at the time of the 
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Director’s decision, substantially restricted by the Appellant's cumulatively substantial 

impairments.  

[21] For example, the ADL Index ratings, found in her June 2021 application, established 

that she had several moderate or one severe limitation in functioning. The oral evidence 

elaborated on the severity of her restrictions at the time of decision, for example, the 

Appellant had difficulties lifting heavy items, and using her hands to manipulate or grip items. 

Also, the oral and medical evidence both established that the Appellant was no longer able 

to continue her career in hairdressing by 2020 due to her impairments, however, she has 

been working as a produce clerk part-time, though by the time of decision it seems her days 

and hours of work had to be reduced further due to the worsening level of her restrictions. 

The Tribunal found the evidence put forth in this appeal offered sufficient compelling 

evidence satisfying the Tribunal that the Appellant could not have functioned in a workplace 

without substantial restrictions. 

[22] The Tribunal is persuaded to find from the evidence that on a balance of probabilities 

that the Appellant's restrictions in functioning in a workplace at the time of decision were 

likely substantial.  

[23] Section 5(1) of Ontario Regulation 222/98 under the Act, provides there shall be a 

review date for a determination that a person is a person with a disability unless the decision 

maker is “satisfied that the person’s impairment is not likely to improve.”   

[24] The Tribunal finds it appropriate to set a shorter medical review date to allow the 

Appellant time to continue to explore any further treatments and therapies so their 

symptoms might improve. 

ORDER 

[25] The appeal is granted.  The decision of the Director is rescinded. The Tribunal orders 

that if otherwise eligible, income support shall be paid to the Appellant in accordance with 

section 17 of O. Reg. 222/98 made pursuant to the Act.   

[26] A review date under section 5(1) of O. Reg. 222/98 under the ODSPA is set for 1 

year from the date of this Order.   
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